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FRIDAY, DECEMBER 9, 1955 


UNITED STATES SENATE, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The committee met at 3:30 p. m., pursuant to call, in room 224, 
Senate Office Building, Hon. James E. Murray (chairman) presiding. 

Present: Senators Murray, Malone, and Goldwater. 

Present also: Goodrich W. Lineweaver, committee assistant for 
reclamation; Charles A. Murray, administrative assistant to Senator 
Murray; Michael W. Straus, consultant to the committee; Clarence 
A. Davis, Under Secretary of the Interior; W. A. Dexheimer, Commis 
sioner of Reclamation. 

The Cuatrrman. The committee will be in order. 

I have a brief statement which I would like to make before we 
begin. This conference was called in another effort to get construc- 
tion started on Yellowtail Dam on the Big Horn River in Montana 
and Wyoming. I have discussed this subject with some of my col 
leagues on the Senate Committee on Interior and Insular Affairs and 
they are agreeable to the course I outline. 

Secretary of the Interior McKay to whom an invitation to the 
conference was sent with the concurrence of Senator Mansfield and 
Congressman Lee Metcalf, of Montana, is out of the city, but Under 
Secretary Clarence A. Davis is here as re presenti itive of the Depart 
ment of the Interior, together with Commissioner of Reclamation 
Dexheimer. 

Aside from our direct interest in getting construction started on 
Yellowtail Dam because it is a needed power, irrigation, and flood- 
control project, we are concerned about the effect of further delays 
on this and other projects like Helena Valley in Montana on the 
reclamation program in the West. These delays are not good at all. 
Congress authorized cons struction of Yellowtail Dam as a unit of 
the Missouri River Basin project in the Flood Control Act of 1944, just 
11 years ago this month. 

The Department of the Interior repeatedly recommended funds to 
start construction, but no estimate was sent to Congress by the Bureau 
of the Budget. The Congress, after hearing full justification for 
Yellowtail Dam, provided $4 million to start its construction in the 
or works appropriation bill for 1956. The President approved 
this bill on July 15, 1955. The Bureau of Reclamation has spent 
several million dollars on investigation, plans, and designs, and, we 
have understood, is prepared to go ahead. Congress will certainly not 
continue to appropriate funds if such feasible projects as Yellowtail 
Dam are not gotten underway. 
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Nearly 2 years ago, and long before construction funds were ap- 
propriated, the Solicitor of the Interior Department gave the Secre- 
tary a memorandum opinion to which I referred in my letter of 
December 6 to Mr. McKay. Since the then Solicitor is now Under 
Seeretary of the Department, I assume he still adheres to his opinion 
that the Secretary has authority to proceed with construction. On 
that point he, of course, can speak for himself. 

However, for the record, I call attention to the mandate to the Sec- 
retary of the Interior from the Senate Appropriations Committee in 
including funds to start construction of Yellowtail Dam. The com- 
mittee, as are all of us in Congress, was concerned that the Crow Indian 
Tribe shall receive full and just compensation for rights-of-way needed 
for Yellowtail Dam and Reservoir. We regret that negotiations did 
not proceed to the point where an agreement could be reached and 
construction proceed. 

But, since that appears to be in abeyance, the Senate Appropriations 
Committee program should not be further delayed. Further delay 
will certainly jeopardize construction of Yellowtail Dam. 

So that we may know what the Department proposes to do, I will 
ask Under Secretary Davis to make a statement advising us in regard 
to future action. I will first ask the committee assistant, Mr. Line- 
weaver, if he will place in the record communications on the subject, 
including Committee Print No. 5. The transcript of the hearings 
held by the Subcommittee on Irrigation and Reclamation on March 
23, Committee Prints Nos, 2, 3, and 4, and the transcript of a confer- 
ence on July 20, 1955, will be incorporated in the record by reference. 

We will be glad to hear from you, Mr. Davis, and then from Mr. 
Dexheimer as to when the Bureau of Reclamation can advertise for 
bids and award contracts. 

Mr. Lineweaver. Mr. Chairman, we first have a telegram from the 
Governor of Montana, which I will ask Mr. Rising to submit after I 
have read into the record the material in Committee Print No. 5, as 
follows: 


MEMORANDUM ON CONSTRUCTION PROGRAM FOR HARDIN UNIT (YELLOWTAIL DAM), 
MISSOURI RIVER BASIN PROJECT, MONTANA 


DECEMBER 6, 1955. 
To the Members of the Senate Committee on Interior and Insular Affairs: 
As shown by my attached letter to Secretary of the Interior McKay, I am 


ealling a conference with Interior and Reclamation officials for 3:30 p. m., 
Friday, December 9, in room 224, Senate Office Building, on the Yellowtail Dam 
construction program which has been before us in one form or another for nearly 
a year. Copies of my letter to the Secretary were sent to the personal attention 
of Under Secretary Davis, Assistant Secretary Aandahl, and Commissioner of 
Reclamation Dexheimer. 

As you will note, my letter is concurred in by Senator Mansfield and Repre- 
sentative Metcalf, of Montana. 

My purpose in calling this conference is to bring to a head the long-delayed 
program, the initiation of which was approved by the Congress and signed into 
law by President Eisenhower in the Public Works Administration Act for 1956 
on July 15, 1955. 

It is my feeling as expressed in the letter to Secretary McKay that the Depart- 
ment of the Interior is under a mandate from the Congress to take the necessary 
steps to proceed with construction of Yellowtail Dam. The Senate Appropria- 
tions Committee has spoken unmistakably on the procedure for the Secretary of 
the Interior to follow, and it is clearly the responsibility of the Committee on 
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Interior and Insular Affairs to look into the execution of congressional mandates 
on programs within its jurisdiction. 
Reference is made to Committee Prints Nos, 2, 3, and 4 on this subject for 
further information. 
I hope you will be able to be present at the conference. 
Sincerely, 
(Signed) James B. Murray, Chairman, 





UNITED STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
December 5, 1955. 
Hon. DoueGtas McKay, 
The Secretary of the Interior, 
Department of the Interior, Washington, D. CO. 


DEAR Mr. Secretary: I respectfully bring directly to your attenton the con- 
tinued delay in initiating construction of Yellowtail Dam, Missouri River Basin 
project, Montana-Wyoming. In this connection I urge that you take immediate 
steps to carry out the mandate of the Senate Appropriations Committee (first 
sentence, par. 22, p. 10, Rept. No. 700, to accompany H. R. 6766) which reads 
as follows: 

“The Yellowtail Dam and Reservoir will occupy Crow Indian lands and the 
Secretary should proceed, under whatever statutory authority may be available 
to him, immediately to secure the rights-of-way necessary for the dam, reservoir, 
appurtenances, and associated works. However, it is not the committee’s intent 
that the immediate securing and occupancy of the necessary rights-of-way shall 
operate to deprive the Indians of fair compensation for their lands.” 

3uttressing this direction of the Senate Appropriations Committee was the 
approval by Congress of the $4 million allocation to the Hardin unit ( Yellowtail 
Dam) in the public works appropriation bill, fiscal year 1956, which was subse 
quently approved by both Houses of Congress and signed into Public Law 1638 
by the President on July 15, 1955. 

The correspondence in committee prints 2, 3, and 4 relating to Yellowtail Dam 
will give the background of our position. On pages 4 and 5 of committee print 
No. 3, dated July 19, 1955, is the opinion of the Solocitor of the Department in the 
form of a memorandum to you dated February 3, 1954, which confirms the 
authority in the Department to proceed with the construction of the Yellow- 
tail Dam, ete. 

We feel sure you are aware of the exhaustion of efforts at negotiation with the 
Crow Indian Tribe for the necessary rights-of-way. Under the circumstances, it 
is our belief that the Congress will assure the Crow Indian Tribe full and just 
compensation for such rights-of-way as may be required in the construction and 
operation of Yellowtail Dam. 

In view of the time element with respect to getting construction of the dam 
underway in order to avert delay for another construction season, you and mem- 
bers of your staff that you may select are invited to a conference on this subject 
with the Senate Committee on Interior and Insular Affairs, room 224, Senate 
Office Building, Friday, December 9, at 2 p. m. 

Sincerely yours, 
(Signed) James EF. Murray, 
JAMES E. MurRRay, 
Chairman, Committee on Interior and Insular Affairs 
We concur: 
(Signed) Mike Mansfield, 
MIKE MANSFIELD, 
United States Senate 
(Signed) Lee Metcalf, 
LEE METCALF, 
Member of Congress. 


The Cuarrman. A telegram ? 
Mr. Lineweaver. And some other communications. 
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STATEMENT OF E. W. RISING, REPRESENTATIVE OF THE STATE 
WATER CONSERVATION BOARD OF THE STATE OF MONTANA; 
HON. J. HUGO ARONSON, GOVERNOR OF THE STATE OF MONTANA; 
THE CHAMBER OF COMMERCE OF BILLINGS, MONT., AND THE 
CHAMBER OF COMMERCE OF HARDIN, MONT. 


Mr. Ristnc. Mr. Chairman, my name is E. W. Rising. I desire to 
submit for the record a telegram that I have received from Gov. J. 
Hugo Aronson, Governor, and chairman of the State water-conserva 
tion board. 

The CHairMan, I will read it into the record. 

It is dated Helena, Mont., December e It is addressed to Ek. W. 
Rising, Washington representative, State water-conservation board: 

Re conference called by Chairman Murray for December 9. Please urge imme 
diate start on construction of Yellowtail unit by Bureau of Reclamation, also the 
taking of whatever steps may be necessary to secure rights-of-way by condem- 
nation or other legal procedure. Water and power from Yellowtail unit required 
for development resources of southeastern Montana. Confirm views as stated 
our letter to you April 16, 1954. 

STATE WATER CONSERVATION BOARD, 
J. HUGo ARONSON, 
Governor and Chairman. 

Mr. Risinc. I have the letter that is referred to there, Mr. Chair 
Man. 

Mr. Linewraver. That was printed in the record of the hearings. 

Mr. Ristne. I would like to submit that also for the record, along 
with the telegram. 

The CuarrmMan. This is from the State water-conservation board, 
R. J. Kelly, assistant secretary, addressed to Mr. Rising, also. 


Dear Mr. Ristne: The State water-conservation board is very desirous that 
the Yellowtail project in Big Horn County, Mont., be constructed at as early a 
date as possible. On July 6, 1953, the board wrote you requesting that you 
urge upon the Bureau of Reclamation and the Congress the necessity for an early 
start on construction of this project as the board believes it to be very essential 
to the development of that area. 

We understand now that hearings relative to this project are to be held this 
month by congressional committees. This board requests that you give on its 
behalf full support to this project at these hearings. 

The board feels that this project is a key development in southeastern Montana 
and that its construction is needed to bring prosperity to that area through fur- 
nishing a water supply for irrigating lands, as well as through the needed electric 
energy which will be created by it. The board already has a distressing problem 
in the vicinity of this project. It has constructed the Hysham pumping project, 
which is an irrigation development serving 7,600 acres of land in Treasure } 
County. Present pumping installation requires 1,300 kilowatts while we are not 
limited to a power supply of 900 kilowatts. Thus further development on this 
pumping project has been halted awaiting the availability of an additional power 
supply. This is just one of the many problems that construction of the Yellowtail 
project would solve. 

Very truly yours, 
STATE WATER CONSERVATION BOARD, 
R. J. Ketiy, Assistant Secretary. 


Mr. Ristnc. Mr. Chairman, I also havea letter signed by the Billings 
Chamber of Commerce, or rather, a telegram by the Billings Chamber 
of Commerce, that I would like to read. It is addressed to E. W. 
Rising, Washington, D. C.: 


This is your authorization to enter into record of hearing December 9 re 
Yellowtail Dam our letter November 25 to Douglas McKay, Secretary, Depart- 
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ment of the Interior, urging action for clearing way start construction dam 
Henry Ruegamer, president, Big Horn Chamber of Commerce, by telephone this 
morning requested me authorize you enter his letter November 19 to Commis 
sioner Dexheimer into this record. 

Here are the two letters referred to in the telegram, Mr. Chairman. 

The CuHatrmMan. The letters will be carried into the record following 
the telegram : 

(Letters referred to follow :) 

NOVEMBER 25, 1955 
Hon. DouGLas McKay, 
Secretary, Department of the Interior, 
Interior Building, Washington, D.C. 

My Dear Mr. McKay: We, the citizens of Montana, and Yellowstone County 
in particular, whose interest rests in reclamation and progressive development 
of our water resources, were very much disappointed with the results of the 
tribal meeting of the Crow Tribe held on November 12. This decision, we are 
sure, does not represent the will of the Crow ‘Tribe, but rather the conclusion of 
a dictated to minority. 

We feel that the Big Horn (Yellowtail) Dam can in no wise cause any 
damage to the Crow Tribe but, on the contrary, be of great benefit to them 

We are thoroughly cognizant of the fact that the Bureau of Reclamation has 
bent every effort to secure this site by negotiation and have met with a most 
unreasonable reply from Mr. Yellowtail. We have been advised by a member 
of the tribe who attended this meeting that the Dibble report which the Yellow- 
tail interests have been using to delay and defer action was not and at no time 
has been presented to the tribal council, Yellowtail overruling a presentation 
of it in favor of his own resolution of $1 million annually, with the dam re 
verting to the tribe at the end of 50 years. 

The Indians have taken such a noncooperative attitude and persist in using 
arguments, such as the one that the Government is seeking a foothold to push 
them out of the Big Horn Mountain area, relieving them of their pasture and 
hunting grounds, which argument by Yellowtail is purely for the purpose of 
instilling an unfounded fear to secure votes. 

They doe not reject the construction of the dam as this they apparently accept, 
but they do not want a fair appraisal of the site. 

We, therefore, recommend that the Interior Department institute proceedings 
or “eongressional declaration of taking” to secure the nece ssary site and right 
of-way. 

Yours very truly, 
BILLINGS CHAMBER OF COMMERCE, 
J. CARTER JOHNSON, 
Chairman, Water Resources Committe e, and President le ct, Vontana 
Reclan ation Lssociation 


Commissioner W, A, DEXHEIMER 
United States Departin nt of Interior, 
Interior Building, Washington, D.C. 

he Crow Indian Cou il when turn £ 
against the recommendations of their Big Horn Dam committee is most re 
grettable. Your good ottices in Billings, under the fine leadership of Mr. Franl 
Clinton, the Billings people, and the residents of this area cooperated in every 
possible manner to settle the site issue in the most amicable mannet 


DEAR COMMISSIONER: The action of ¢ 


The impact among many of the Indians of their unreasonable offer is rapidly 
becoming a very unpopular character. This is to the advantage of the Govern 
ment as it is going to be very difficult for the tribe to appropriate any of 


their funds for the purpose of resisting the construction of the dan 


The thinking of the people here is that the Government should invoke the 
lawful means necessary to begin the construction of the Big Horn Dam. You 
have the solid backing of the people in this area, as has been demonstrated time 
and again. We urge and trust that you will proceed with as little loss of time 
as possible. 

Yours very truly, 
Bia Horn County CHAMBER OF COMMERCE, 
Henry S. RvuecAMeEr, President. 
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Copies to Hon. James E, Murray, Hon. Mike Mansfield, Hon Lee Metcalf, 
Hon. Orvin B. Fjare, Hon. J. Hugo Aronson, Mr. F. M. Clinton, Mr. E. W. 
Rising, and Mr. H. W. Bunston, and State Water Board. 

The Cuarmman. Is that all, Mr. Rising? 

Mr. Ristna. I have some other material that I could enter later. 

The CHatrman. All right. . 

Now, Mr. Davis, we will be glad to hear from you with reference to 
this matter. 


STATEMENT OF HON. CLARENCE A. DAVIS, UNDER SECRETARY, 
DEPARTMENT OF THE INTERIOR 


Mr. Davis. Mr. Chairman, in view of the fact that the Department 
has been very solicitous in attempting to work out an amicable ad- 
justment with the Crow Tribe with reference to this site, and has 
been conducting negotiations with the Crows, I would like to ask 
Mr. Dexheimer to precede me and outline where those negotiations 
stand. 

The CHarrMAN. Very well. 

Mr. Davis. I would also like to call attention to the fact that at the 
first hearing with the subcommittee on this matter last summer, both 
you, Senator Murray, and Senator Mansfield expressed very great 
concern that the Crows be adequately compensated in connection with 
this matter. 

The CuarrMan. Yes. 

Mr. Davis. Before I make a statement about it, I think the record 
should show all of the steps that have been taken by the Bureau of 
Reclamation in an endeavor to arrive at a settlement with the Crow 
Tribe as a foundation for the statement that I will make to you 
afterward. 

So, if I might, I would like to have Mr. Dexheimer outline the status 
of the negotiations. 

The Chairman. Very well. 

Mr. Dexheimer, you may proceed. 


STATEMENT OF WILBUR A. DEXHEIMER, COMMISSIONER, BUREAU 
OF RECLAMATION, DEPARTMENT OF THE INTERIOR 


Mr. Dexuermer. Mr. Chairman, as I think you are all well aware, 
we have been carrying on to the utmost of our ability negotiations 
with the tribal council and with the tribe, and their representatives, 
to try to reach a settlement of the right-of-way problems for the Yel- 
lowtail Dam. Last February 3, 1955, a special study committee of 
nine was appointed by the tribal council to study all the phases of the 
Yellowtail and Hardin unit development. The committee, of course, 
was assured by our regional director, Mr. Clinton, that all the services 
of the Bureau and anything we could do to expedite that were at their 
disposal. 

Following that up, on February 15, the Bureau plane that we have 
at Billings carrying 6 and 7 passengers made 3 flights over the area to 
take the committee and various members of the council, over there for 
an aerial view and to show them exactly how the reservoir and the 
dam would fit into the canyon, and to show them how their grazing 
lands and their buffalo range were not affected in any way by the con- 
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struction of the dam, because the water would only come up part way 
on the steep cliffs, which are not of any value to the Indians at all, 
far as their grazing and their operations are concerned. 

We, of course, talked with them at various times whenever it was 
indicated that we could be of any assistance in trying to get a clear 
understanding of what was involved, so that they would be fully 
conversant with all of the aspects of the project. 

On March 7, Mr. Kronmiller, the attorney for the Crow Tribe, and 
Mr. Dibble, their e ngineer retained to evaluate the lands, met with our 
regional personnel to go over the material that we had for assisting 
them in their reappraisal of the value of the site, of the Indian lands. 
Again, on May 9, our plane made additional flights carrying passe- 
gers, particularly the special tribal committee, for another look at the 
area. The regional director on the same date discussed Bureau plans 
for development with the tribal council. At that time, on May 9, the 
tribal members indicated an effort would be made at the next council 
meeting, if conditions appeared favorable, to introduce resolution to 
endorse construction of the dam and the reservoir. 

The next meeting on June 8, of the tribal council, was held, but 
they did not have a quorum, and, therefore, could not handle the 
tribal business. 

Again, on July 20, our regional director advised the tribal-council 
chairman, Mr. Wall, that in view of the changed situation brought up 
by language in the report on the public works appropriation bill of 
1956, which directed the Secretary to proceed under whatever statu 
tory authority might be available to him to secure the necessary rights- 
of-way for the reservoir, that arrangements for such an acquisition 
or expedited negotiations must be worked out as expeditiously as 
it is possible to do. The regional director suggested a meeting with 
the committee of 9 to be held on July 28. However, on July 29, the 
Crow Tribal Council adopted a resolution which favored construc- 
tion of the Yellowtail Dam and a committee was appointed to negoti- 
ate with the Bureau on compensation for the tribal lands. 

Then, as you are no doubt aware, it is rather difficult to get meet 
ings in that area, when they conflict with other things going on, so 
it was not until September 7, that the 15-man special committee was 
called. They met at the Crow Agency. Mr. Kronmiller, the tribe’s 
attorney, and Mr. Dibble, the engineer consultant, the regional director 
and his assistant, and the field solicitor met with that committee on 
the 7th of September. The Bureau of Indian Affairs was also rep- 
resented. 

At that time, Mr. Kronmiller reviewed the results of a 15-man 
committee meeting on August 17, and cited the recommendations of 
the previously appointed committee for studying the dam. Those 
recommendations were that, originally, the Crow Tribe accept $b 
million for outright sale of the right-of-way lands, with the mineral 
rights reserved to the Indian Tribe, or that they would grant a 60- 
year lease of the right-of-way to the tn ‘rnment at an annual charge 
of $150,000 with the Indians then receiving full title to the dam and 
its facilities at the end of that lease period. 

The regional director advised the council that the Bureau preferred 
a lump-sum payment over an annual rental charge, and nothing was 
decided definitely at that time. Mr. Kronmiller, the attorney, indi- 
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cated that inasmuch as their engineer consultant report had put an 
evaluation of $5 million on the site, that they probably would not be 
willing to accept anything less. However, our regional ee 
pomted out that in order for the Bureau to support a payment, i 
would be necessary that we have some basis for that settlement, a 
a figure based on an appr: aisal that could sup port it. And he pointed 
out also that in us Bureau’s previous computations, in 1951, we ar 
rived at a value of $114 million, and that in that case, we had allowed 
the Indians, for tribal lands, one-third of the power site value and, 
of course, the remaining two-thirds are either private or public in- 
terest lands. Some belong to the States of Wyoming and Montana, 
and other lands are in private holdings. 

The regional director, in order to try to get a basis on which the 
Bureau might settle, suggested a 3-man appraisal board, 1 being chosen 
by the tribal council, another by the Bureau, and a third by the 2 thus 
appointed. But no affirmative action was taken at that meeting. 

Then, on September 16, at the Crow Tribal Council meeting, Mr. 
Robert Yellowtail made a motion, which was seconded, that the tribe 
lease the reservoir and dam sites for a million dollars per year for 50 


years, after which the site and facilities would revert to tribal owner- 
a. Then again, on October 12, at the tribal council meeting, the 
negotiating committee endorsed the plan to determine the value of the 


reservoir site by a three-man appraisal poand. The negotiating com- 
mittee said they would present that plan at the next full tribal council 
meetin og, 

That meeting was held on November 12, 1955, and the council then 
failed to approve its negotiating committee’s recommendation for a 
-Inan appraisal hoard, and instead of that passed a resolution, which 
is numbered 56 in their records, proposed by Mr. Yellowtail, that asked 
for $1 million annual rental for a 50-year period, and that the facili- 
ties would revert to the tribe at the end of that per lod. They rejected 
the 5-man appraisal board plan and authorized the appointment of 
attorneys to contest any condemnation proceedings. 

On November 16 the regional director again met with the negotiating 
committee to review the actions taken, and he reported to us the failure 

of the plan that he had for a three-man appraisal board, which seemed 
to us the only proper method for us to reach agreement on a basis that 
we could support and recommend to the Congress as a just settlement 
in negoti: tions. 

We have copies of the resolutions which were proposed and those 
which were passed by the tribe, and I presume that you probably also 
have them. (See pp. 114-118) 

Subsequent to that time, under date of December 3, I have a letter 
signed by Mr. William A. Wall, addressed to me, asking our reaction 
to Resolution No. 56, for leasing of the tribal lands within the bound- 
aries of the Crow Indian Reservation. That resolution, as I pointed 
out ee viously, called for an annual payment of $1 million per year 
over a 50-year period, and then turning the project entirely over to the 
Indians to own and operate at the expiration of the 50 years. 

I think, as you can pl: aunty see, we would not be in a position to accept 
any such offer, because a $50-million payment for the right-of- ws 
would be too much of a burden on the power revenues of the projec 
to be justified, in our opinion, in any event. You would have ¢ lepenaie 
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mately a S91-million investment in the dam if you had to pay 550 _ 
lion over a 50-year period and then release it entirely at the end « 
that period. It certainly would not be a good Federal investment. 

So I propose to answer that and reject that proposal, on the part 
of the Bureau of Reclamation. We have, apparently, no hope at 
this time that negotiations can be carried on with any more effect 
than they have been up to this time. We thought that we had done 
everything possible to get a reasonable negotiated settlement and 
a proper appraisal that we could support. But as you see, in the 
last meeting that they had, they turned that down and proposed some- 
thing whic h we could not acce pt. We do not know just what the next 
step may be. 

The Cramman. What is the next step that you would be author- 
ized to take? That is, in a situation of that kind where you fail in 
your negotiations to agree upon a fixed price, how do they proceed, 

‘how have they proceeded in other instances where they failed to 
Ne nnaliete an agreement ? 

Mr. Dexnermer. Well, we have, perhaps, several possible courses, 
We might go back with a proposal that we reopen negotiations with 
the tribe, and try some more in the hope that they would be willing 
to negotiate further, that this might not be their final answer. 

We felt that at least so far as the negotiating committee they 
appointed was concerned, they were very favorable to the three-man 
appraisal. But they were not sustained in the council meeting. 

Failing that, of course, there is the possibility of going to some type 
of a condemnation. 

Mr. Murray. Has your regional office recommended anything as to 
the next step ¢ 

Mr. Dexuetmer. They have rather left that to us because of the, 
[I might say, differences that have been expressed by two different 
-olicitors of the Department as to condemnation proceedings, and, 
feeling that they were not quite in a position to make a flat recom- 
mendation they haven't done so at this time. 

The Cuamman. Who is the principal one who is responsible for 
failure to agree on some satisfactory settlement ? 

Mr. Dexuermmer. Well, as I pointed out, the 15-man negotiating 
committee voted to accept the 3-man appraisal board. They recom- 
mended it to their tribal council, and, as I understand the minutes 
of their meeting, Mr. Robert Yellowtail made several speeches and 
introduced this resolution, No. 56, which was passed by the council, 
and the other recommendation of their committee was turned down. 
So from the record of their meetings, I assume that Mr. Yellowtail 
was the leader in proposing a substitute resolution over the recom- 
mendation of the 15-man committee. 

Senator Gotpwater. So this Mr. Yellowtail is president of the 
tribal council ? 

Mr. Dexnetmer. No, sir; he is not, Senator Goldwater. He had 
been a strong leader of that council for a long time, but he is not the 
chairman at the present time. 

Mr. Murray. He had been in the past, Senator, but they defeated 
him for reelection at the last election. 

The Cuarrman. Apparently the Indians were not satisfied with his 
leadership when they rejected him and put Mr. Wall in as the head of 
the tribal council. 
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Senator Gotpwater. This man has been a regular member of the 
tribe for some time / 

The Crarrman. Yes. 

Senator Gotpwatrer. Mr. Yellowtail ? 

The CHarrman. Yes; he has. 

Mr. DexHeimer. He has been their spokesman at many hearings 
here and other places, until he was not reelected to the council. 

Senator Gotpwater. Did the tribal council turn down this original 
suggestion ¢ 

Mr. Dexnermer. They turned down, in this meeting on November 
12, the recommendation of their negotiating committee for the three- 
man appraisal board, and instead passed this resolution No. 56, which 
proposes an annual payment. 

Senator GotpwaTerR. They have suggested a million dollars a year 
for 50 years? 

Mr. DexHermer. Yes, sir. 

Senator GoLpwaTEeR. What is the Bureau’s estimate as to the rev- 
enue-producing potential of this works, per year ? 

Mr. Dexuermer. It amounts to about a $14-million surplus over and 
above the necessary costs of paying out the power facilities, with in- 
terest, and providing the necessary assistance to the irrigation part of 
the project, over a 50-year period. 

Senator Gotpwater. That is not per year? 

Mr. Dexnetmer. No, sir. 

Senator Gotpwater. So if you just carried on your normal charges, 
at the end of 50 years the dam would be paid for and you would have 
$14 million surplus? 

Mr. Dexuermer. We would not only pay for the dam. We would 
pay for the powerplant, with interest, plus the irrigation features that 
are proposed to be built would get a substantial amount of assistance 
from power revenues. 

Senator Gotpwater. So some place you would have to come up with 
$36 million more to meet the demand ? 

Mr. DexHermeR. To pay it out, yes, sir. 

Senator GotpwatTer. It is rather difficult to imagine that you could 
do that; is it not? 

Mr. Dexuerer. I would not attempt it. 

Mr. Stravs. Senator Goldwater, this William Wall who is the pres- 
ent tribal chief of the tribal council, has expressed a view as to what 
should be done in this instance. He expressed the view that he did 
not see any alternative except what the Appropriations Committee sug- 
gested, which is legal procedure. 

Senator Gotpwarer. I did not get your remarks, Mr. Dexheimer, 
whether or not the $5 million figure, the Indians to own the dam in 
60 years, was approved by the Appropriations Committee. 

Mr. Dexuermer. No; it was never presented. 

Senator Gotpwater. It was never presented ? 

Mr. DexHerMer. No. 

The Cuarrman. Are there any other questions? 

Mr. Mcrray. Would you not think, from the experience you have 
had the last few months, that any new negotiations with the Indians 


would be futile ? 
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Mr. DexHermer. It appears that way at the present time. Of course 

I do not think you can say that definitely they would be futile at 
all, 

Mr. Murray. In fact, it is not only the last few months; it is the 
last 11 years that it has been under discussion, before you had that 
opinion ‘that you could proceed with condemnation, and they had nego 
tiated several times to no avail. 

The CHairmMan. If condemnation proceedings were to go ahead, that 
would not necessarily prevent the Indians from coming to agreement, 
and would not prevent you from terminating the condemnation. 

Mr. Dexnermer. I think I should point out, Mr. Chairman, that as 
I understand the law under which we might proceed with condemna- 
tion, we would be limited to the land and grazing and perhaps mineral 
right value of the land within the tribal possession, not including al- 
lotted lands, and we would not, as I understand it, put any value into 
our deposit with the court which would take into consideration the 
power site value. In negotiating, of course, we have considered that, 
and that is a very substantial part of the offer that we made to them in 
1951, and it is a substantial part, of course, of any appraisal that has 
been made on the property up to this time. 

So that if we were to proceed with a condemnation, as I see it at the 
present time, we would deposit with the court the value of those lands 
without power site value, which, in 1951, [ believe, was approximately 

35,000. That value probably has gone up, as of 1955, but it would 
not be substantially more than that. So we would be in a position of 
having offered them in 1951 a million and a half dollars for the site, 
but going into condemnation, going into court, and saying that the 
value was probably less than $50,000. 

Mr. Murray. If you did that, that might really result in some 
negotiations that would bear fruit. 

Mr. DexHermer. I would say that it would result in a certain amount 
of fireworks. Whether it would result in us getting closer together 
with them, I do not know. 

Senator Gotpwater. How many acres are we talking about ? 

Mr. Murray. About 7,000. The non-Indian lands that vou would 
have to have, vou would in those instances handle them through the 
courts, would you not, and proceed under the law with condemnation 
proceedings ? 

Mr. Dexnemer. Under the law, we would handle them essentially 
in the same manner. The reason, I think, for making an offer for a 
power site value to the Indians for tribal lands is in an effort to be sure 
that the Indian tribe is properly treated and receives the full valuation 
for their rights, whatever they might be, in that site. If we could 
have reached—if we could vet reach—a negotiated settlement, I am led 
to eet at least, that Congress would approve including a power site 
valuation. However, under the law, I am not yet convinced that we 
could include that power site valuation in a condemnation. 

Mr. Murray. The court would eventually determine that, because 
the Indians would raise that issue, certainly. 

Mr. Dexnermer. I am quite sure they would. 

Mr. Murray. Then the courts would determine it ? 

Senator Gotpwater. Is this land productive today ? 

Mr. Dexnetmer. No, Senator. It is in a very steep canyon, a nar- 
row, winding river. The canyon walls are quite steep and rugged. 
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There are one or two small tributary streams that cut into it that the 
water would back up a short distance, but in no place would the water 
come anywhere near the top of the steep canyon. You are familiar, | 
think, with the area of the Grand Canyon, for example. This is much 
narrower, not as deep, of course, but the site slopes are very similar. 
There is nothing on them except some rock. For all practical pur- 
poses, it has very little value, with the exception, perhaps, of some 
minerals, although we do not know of any producing minerals in the 
area. 

There might be some of these small canyons where it is possible to 
do a little grazing. But at the upper reaches of the reservoir, which 
are not involved in the Indian lands, mostly I think either State or 
privately owned lands, the canyon widens out a little bit where the 
reservoir would come, but that is way back in the upper reaches. 

Senator Goupwarer. The Indians have no present use, then, of these 
disputed lands? There are no grazing possibilities, or no tri uils, roads, 
or any inhabitation 4 

Mr. Dexueimer. The only exception I might make to that would be 
a little bit downstream from the dam site where the canyon opens out, 
and there are some areas there where we think it is wide enough to put 
in a construction camp, and possibly are of some grazing value at the 
present time. But the reservoir itself does not contain grazing lands. 

Mr. Murray. They do claim hunting lands, do they not? I believe 
they claim it is great hunting there. 

Mr. Dexuemmer. | have flown over the area, and I have driven into 

and walked up the canyon, and my information is that there is prac- 
tically no hunting in the e anyon. On the rim, of course, there is. 
They have a rather substantial herd of buffalo, six or seven hundred 
head on one rim that stay right in that place, and they have an annual 
buffalo hunt, which is one of the big events of the year for the tribe. 

But as I see it, the reservoir would in no way encroach on that. or 
their grazing areas. Nor would the buffalo be endangered in any way 
because of the reservoir construction. 

Mr. Srravus. Senator Goldwater, in answer to your question about 
what the appropriations did or did not do to provide a settlement, 
Commissioner Dexheimer’s reply was absolutely correct. They did, 
however, express a desire to have a sum brought before them that could 
be justified and which they could appropriate in satisfaction of the 
Indian rights, and even suggested a specific procedure for reaching 
that sum in the absence of negotiation, which was by court action 
under the legal ability. 

That was their desire. 

Senator GoLpwaTer. Thank you. 

The CuarrmMan. Mr. Davis, I think we are ready to have a state- 
ment from you. 


STATEMENT OF HON. CLARENCE A. DAVIS, UNDER SECRETARY, 
DEPARTMENT OF THE INTERIOR—Resumed 


Mr. Davis. Well, Mr. Chairman, there has been enough said already 
to point out the two primary problems here that have made some little 
dilemma for the Department, and which I would like to express to 
the committee. I want to make sure that we understand each other. 
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The Appropriations Committee rider and report to which we have 
been refe erring, with alli respect to the committee, has seemed to me a 
little vague, all the time. It says, if I may read a portion of it: 


The Yellowtail Dam and Reservoir will occupy Crow Indian lands and the 
Secretary should proceed under whatever statutory authority may be available 
to him, immediately to secure the rights-of-way necessary for the dam, reservoir, 
and appurtenances, and associated works. However, it is not the committe 
intention that the immediate securing and occupancy of the necessary rights-of 
way shall operate to deprive the Indians of fair compensation for the lands 
The committee therefore directs the Secretary to negotiate with the Indians 
on the question of compensation. If a satisfactory agreement is reached, the 
committee expects the Secretary to send forward to the Bureau of the Budget 
a supplemental estimate in the amount of compensation agreed upon. In the 
event these negotiations fail, and it is found there is no method by which 
judicial determination of the question can be had, the Secretary is directed to 
present to the Appropriations Committee of the Congress legislation which will 
assure the Indians a judicial determination of just compensation. ' 

Now, in the statement which I have just read, the first sentence 
would indicate a rather direct order of the committee, if we may call 
it that, to proceed with the condemnation. But immediately there 
after is this direction to negotiate, which we have been doing. So I 
think, Senator, the first thine to determine here is whether or not 
we have followed the direction of the committee in negotiation, and 
whether the committee feels, in view of this language, that negotia 
tions should be considered at an end. 

In rae ‘words. we have a double mandate ~ re from the committee 

s I have said re peate “lly up here, we » per rec tly willing to 
tseniard cite pe are anxious to go ahead with, ‘a I just want to make 
sure that the committee feels, in view oF the often expressed concern 
of you and Senator Mansfiel I and others, that the Indians do get 
adequi ite compensation, I want to be sure that you feel that negotia 
tions have been exhausted and that we are at the end of the rope before 
we start this other proc edlure. 

If we understand each other on that point, Senator, then IT will 
proceed to discuss the next one. I will discuss it anyhow, but T want 
to point out that that is the No. 1 question, whether or not we have 
ae ec complied with your directive to proceed with negotiation 

The CHatrman. From the facts in the case, do you not feel that 
every effort has been made to negotiate a settlement w ith them and that 

t looks very improbable that any results would be achieved / 

Mr. Davis. Well, we have cert: ainly used every effort. 

The Cuarrman. You could not have done more. 

Mr. Davis. We could not have done more. 

Now, as to the improbability of further success, that, of course, 
depends on the state of mind of the opposing negotiators. Whether 
this letter is the last word that they have to say or aaiian it is not, 
no one knows. But it is the last word that we have on the matter. 

The CHAIRMAN. Of course, the proceedings could be prolonged 
interminably if we allowed them to offer new proposals from time 
to time for the next 11 years. They have been working on it now for 
11 years. It does seem to me that a very honest, fair effort has been 
made to negotiate a settlement. I think that the best Indians there 
are in favor of negotiating a settlement, but they are interfered with 
by this man who has powerful influence with the members of the tribe; 
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and apparently he will not agree on anything, no matter what offer 
is made, 

If we agreed to accept his proposition of a million dollars a year 
lease, he would immediately want to modify it and increase it to $2 
million. 

Mr. Davis. Of course that proposition is so far out of line that no 
one would think of accepting the proposition that is submitted here. 
[ am sure of that. 

The Cuamman. Would that not indicate that there was some bad 
faith on his part to make such a demand? 

Mr. Davis. Well, Senator, I have no idea about that. I long since 
discovered, as I know you have, and Mr. Straus has, that local people 
who are not engineers, sometimes get rather exaggerated ideas of the 
value of power sites and things of that nature. And, also, it is per- 
fectly obvious from what Mr. Dexheimer has read to you, that while 
a year ago Mr. Yellowtail was not in sufficient good standing with the 
tribe that they were willing to continue him as their tribal representa- 
tive and they voted him out, it is also apparent on this second vote that 
he is partially back in somebody’s good graces, at least enough so that 
he can control the meeting. 

The Crarrman. He can control the meeting because it is very diffi- 
cult to get a full meeting. Indians just do not come in. 

Mr. Davis. We know that. It is a very difficult thing to proceed 
with for that very reason. All I am trying to make clear is two 
things: first that we have done the best, I think, anybody could do to 
try to get together; and second, I want to be sure that you, Mr. Chair- 
man, feel that the time has arrived when negotiations should be termi- 
nated. 

The Crarrman. Are there any other questions on this matter? 

Mr. Srravs. Well, as a rule, it has been the experience, I believe, 
and I am sure of Secretary Davis and Commissioner Dexheimer, that 
negotiations are not necessarily terminated by a procedure of the law 
that sets up a procedure of condemnation. As a matter of fact, they 
are frequently accelerated by that procedure. I do not happen to 
recall, Mr. Chairman, any extensive reservoir that has been secured 
without some type of court action as provided for in the law. That 
would seem a normal course. 

The Crarrman. And as a general rule, the compensation that they 
receive through condemnation proceedings is very often above and 
beyond what many of them would be willing to accept. We have that 
experience out in Montana, in a case there where a great many of them 
agreed to accept a fixed sum, but 1 man held out, and in the condemna- 
tion proceedings he got 2 or 3 times as much as they were going to pay 
the others. We were compelled to file a bill to try to rectify that in- 
justice to those who were anxious to cooperate and help in putting the 
project through, because it was so important to the area. 

[ think the Indians here, if a condemnation proceeding proceeds, 
they will get full and fair compensation. In fact, they usually get, 
through those types of proceedings, usually more than they are 
actually entitled to. 

Mr. Davis. As a lawyer, Senator, I could not agree that they get 
more than they are entitled to, because the judicial process is sup- 
posed to do justice. 
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The CHamman. Well, the jury is generally liberal. A court is 
generally inclined to be liberal where land is bei ‘ing taken away from 
somebody by force. They usually get a little more than its actual 
value. 

Mr. Davis. Senator, if we might then, interpret your position as 
being that you feel th: at further negotiations are not to be profitable, 
and you w ish us to proceed with condemnations, I want to point out to 
you, if I can, the legal situation which Mr. Dexheimer has already 
mentioned. 

As you have already indicated, I took the position that the Govern- 
—_ has a right to maintain this condemnation suit, which, you will 

ecall, was contrary to the position of Mr. White, my predecessor in the 
Solicitor's Office of the Interior. I also pointed out in that letter, 
and should point out again, that there are several fundamental things 
in conection with condemnation. This has nothing to do with our 
starting the suit, Senator. That part is relatively simple. I just want 
to point out to you that, in the first place, the question of the condemna- 
tion of these Indian lands itself will probably be contested and, un- 
doubtedly, the position which Mr. White, my predecessor, took that 
the statute to which reference is made in my opinion is a bar to con- 
demnation, that will be taken. And in the next place, and this becomes 
serious, the thing which Mr. Dexheimer has stated to you, that is, that 
in the beginning of these condemnation suits the Government has not, 
so far, conceded that there was any value to a powerplant site, as 
such, other than the fact that the land was there. 

I am informed by some of the lawyers in the Department, Mr. Fish- 
er, Mr. Weinberg, both of whom you know, that that question is now 
in litigation in the Supreme Court of the United States, as to whether 
or not there is, in connection with these power condemnations, an 
inherent value in the site as such that is over and above and more 
than the land itself. 

As Mr. Dexheimer has pointed out, the Bureau, in 1951, made what 
amounted to an offer here for a million and a half dollars to settle 
this controversy and secure this land and the power site. He has 
also told you that he naked land value, if you forget about any power 
site value, is probably not over $50,000. In other words, the Govern- 
ment offer boiled down to an offer of $1,450,000, for a power site as a 
site, 

If, in those condemnation cases, it should be determined by the 
Supreme Court of the United States that the power-site value as such 
is not a compensable item, I think it would become clear what would 
happen to the Crow Tribe in connection with this project, and I do 
think, Senator, that that should give us a little pause in connection 
with it. 

It will all be determined by the court. That, I suppose, is the final 
answer. But I should tell you frankly that my disposition is to sub- 
mit the matter to the court, and not undertake to fix a power-site value 
or a land value or any other kind of a value, but to simply bagin an 
ordinary type of condemnation suit against the area which we want 
to take. Undoubtedly, these other things will be pleaded by way of 
answer to that litigation. As I pointed . out in this previous opinion, 
undoubtedly, it will have to wind its w ay through the courts, be- 

cause it is a very profound question and, to these Crow Indians a very 
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Vital legal question. as to whether or not this power-site feature is 
compensab le item. If it is, they get a lot of mone V5 in anybody's 
language they cet . lot of money. If it is not, if you are going to 
step in there and ¢ nadie “mn the land and only pay the naked land value, 
then, Senator, so far as the Department is concerned, and as the 
ouardian of Indian affairs, I think we all would hesitate to do that. 

Mr. Srravs. May I ask a question to clear up Just one point! J 

im certain you are ¢ ‘correct on your statements. In the p yrocedure you 
said vou were inclined to adopt in submitting to the court without es 
tablishing forthwith a price, and instead of trying to sustain a par 
ticular price let the court do that, that is, I be lieve, a pretty commo! 
method of procedure. That is what we have the courts for. Would 
that not also, the type of action you suggest, include procedure that 
you hope would permit the construction to go ahead, a declaration of 
taking. with the sums to be fixed at a later time? 

Mr. Davis. Well, answering that question, I would hesitate to file 

1 declaration of taking in the unsettled state which that particular 
cecilia is in. In the first place, and again I ~ talking some law 
secondhand, because I have not been into this, I do not think you 
particularly gain anything by it, because I would suspect that if the 
contest was made on the broad ground of the fact that there was no 
right to condemn, the fact that this statute prohibits it and so forth, 
that the court would not allow you to proceed in any event. 

There is another factor which I think you must seriously consider 
and that is this, that under this condemnation act, when you file 
declaration of taking, title passes, as you know. As I understand that 
condemnation act, the minute the Government goes over here and files 
in the clerk’s office a petition for condemnation, accompanied by a 
check, which it must be. of what the Government estimates a fair 
value to be, then files a declaration of taking along with that. the 
title to that property has automatically passed to the Government 
of the United States, and no way, except by act of Congress, can that 
title be revested in the other person, however you may wish to try to 
do it. 

So you are taking a very serious step there. You have taken title 
away from these people, you have vested it in the Government, you 
have no idea whether you should deposit $50,000 for the naked land 
value or a million and a half for the power site, or the $50 million 
that they claim, or what you should do, yet you have taken the irre- 
vocable step of de “pr iving them of the title to this property. 

Mr. Srravs. It is a pretty well established procedure. T recall 
innumerable cases in which it has been followed in securing reservoir 
rights. 

Mr. Davis. It isa very common procedure. T have followed it m: ny, 
many times, and I have ‘been on the other side of it. in pr ivate practice, 
many, many times. But I have never seen it followed 1 in cases where 
the contingencies were as extreme as they are in this case. 

Mr. Srravs. What would be the relation of the procedure that you 
have in mind without a declaration of taking in meeting the main 
point that is before the committee, as the chairman outlined in his 
opening statement, how we can get some construction started which 
has been approved for all of these years. That is primarily an execu- 
tive and a very tough problem, but it is one that is yours. I believe, at 
the moment. 
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Mr. Davis. Well, yes; that is right, within some limitation it is ours. 
Within other limitations it is one of the things which I want this com- 
mittee to look at, when they direct us now and at last to immediately 
proceed with the condemnation suit. 

Mr. Murray. Mr. Secretary, as I understand it, you feel that you 
would first litigate whether you have authority to condemn, so that 
even if you did enter in immediately with a declaration of taking, they 
would oppose that on the ground that you had no such authority, and 
there the court would uphold them until you litigated that, would they 
not ¢ 

Mr. Davis. That, of course, I am speculating about. I have no idea 
I would suppose that would be true. But even if that happened, even 

if you had adequate basis for litigating, the question, as I understand it, 
and I think I am right, when you file a declaration of taking, title 
passes to the United States. 

Mr. Ep Fisner ( Office of the Solicitor, Department of the Interior). 
There is one little step. You deposit a check and request the court for 
an order. It normally follows as a matter of course. 

Mr. “ince That is what I meant here. 

Mr. Srraus. Would you feel that the suggestion that you laid before 
the a alien ‘about proceeding in court, with or without—you said 
without a declaration of taking—a declaration of taking, and really 
dumping it on the courts, this dilemma of fixing a price, would assure 
the Indians the fair and just compensation ? 

Mr. Davis. I am very sure that would do it, Mr. Straus, and I feel 
equally sure that that 1s about the only method by which you c an be 
completely sure that they get a fair price. Look, if you filed a condem 
nation and a declaration of taking, and deposited the check for $50,000, 
we will use as a rough figure $50,000, and ask for possession, title of 
that property has passed to the United States. 

Mr. Srravus. That is right, and you can start building. 

Mr. Davis. Yes. Then the court holds, taking the side from the 
standpoint of the Indians, that they are not entitled to any compensa- 
tion for the power site, that $50,000, which is all the land is worth, is 
all the compensation they are entitled to, then their remedy, if any, is 
to come back to Congress and say, “Please give us some money.” 

That is not the type of remedy which either Senator Murray or 
Senator Mansfield wished, and I do not think wish now, but that is 
the dilemma in which you get yourself when you file a declaration of 
taking, as I understand this law. 

Mr. Srravs. With or without that procedure, is there any other way 
which you would think superior in carrying out the executive function 
of getting this dam under construction and being built ? 

Mr. Davis. I have felt that if you started what, in layman’s lan- 

guage we call an old-line condemnation, in other words, you simply 
start a condemnation suit and seek to condemn this land, and you 
expedite that to a hearing, I grant that it means a delay in the begin- 
ning of construction. But I also say that you shortly get a ruling on 
which, then, both you and the rights of the Indians ean depend. 

I would sus spect, and I have not checked my law thoroughly, but I 
wean suspect you could file a declaration of taking later as a part of 
hat lawsuit. 








L110 YELLOWTAIL DAM HARDIN UNIT, MONTANA 


Mr. Srravs. I think that could be done, Mr. Chairman, but the only 
ae stion is how to meet the congression: al instruc tion to get busy and 
build this dam, which is a tough one. 

Mr. Davis. That bothers me, Mr. Straus, just as much as it does 
you. Believe me, it is a real dilemma in view of the fact that the com- 
mittee has repei atedly expre sed the feeling that they did not want 
to take , step here which might result in depriving the Indians. 

The iMAN. I have talked to a great many of the Indians out 
there es fs all seem to want to be fair and reasonable, and anxious 
to have the project constructed. Isat with a dozen of them one night, 
in Billings, Mont., and they were unanimous. It does seem to me too 
bad if it can be strung along and lost, maybe, as a result of our failur 
to get started. 

Mr. Srravs. In fact, I think Commissioner Dexheimer, in his accu 
rate recital, pointed out that the tribal council passed a formal reso 
lution saying that they did want this dam built. 

Mr. Dexuermer. That is correct. 

Mr. Murray. If you did proceed under the Secretary’s outlined 
method, and the Indians were informed that they run a risk where they 
might only get the naked value of the land, certainly that would pro- 
vide a real incentive for renewe d negotiations. 

Mr. Davis. Mr. Murray, they are informed as quickly as the press 
gets this hearing, I think they are adequately informed. I have 
endeavored frankly and candidly to lay exactly on the line just what 
the situation is. 

The CHamman. I suppose we have accomplished as much as pos 
sible at this meeting. 

Mr. Murray. How quickly would you move on the condemnation 
proceeding ? 

Mr. Davis. I am very willing to move right out on that, in view 
of what we have said. Right away. 

Mr. Murray. It would be up to the court in Montana as to when it 
would be set for hearing. 

The CHamman. Well, we certainly appreciate your appearance here 
today, Mr. Davis, and the advice that you have given us, and also from 
Mr. Dexheimer. I hope as a result of the public ity on these hearings 
that we may be able to get going out there. 

Mr. Murray. Mr. Rising had a couple more things for the record. 

Mr. Dexuermer. Mr. Chairman, in that regard I would like to say 
that we have been in the past, and we are still, anxiously trying to 
negotiate, ‘but it appears to us that we are not in a position to open 
negotiations after having our plans completely rejected at the last 
tribal council meeting. However, I do want to make it clear that we 
feel that the negotiated settlement is certainly the most expeditious 
way to get construction underway, because of the probably prolonged 
court proceedings that would be involved if it gets into the courts, and 
it would also, we think, result in at least as wood a settlement as they 
might get under a judicial determination. 

As we pointed out, it could very well result in the tribe getting con- 
siderably less than we have already offered them. 

Mr. Murray. If the Indians requested that you reopen negotiations, 
you, of course, would be glad to do so? 
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Mr. Dexnemer. We are willing to stand by at any time to do 
anything we can, of course, to get it settled. But I do want it unde: 
stood that we have done this for so long that we at this time do not 
see any useful purpose. As Mr. Davis has indicated, as a result of this 
meeting, if this committee feels that it thinks we have gone as far 
as we can profitably go with negotiations, then I think our next step 
would be to go to the courts. Mr. Davis has indicated he is prepared 
to do that right now. 

Mr. Straus. Mr. Davis, in following up, because there will be a 
number of questions that will arise in view of the interest of the 
Governor and the Indians over this being built, as well as the Senate 
requesting that it be built, I imagine you would give a good deal of 
consideration to the procedure and leg: il phases of this in consultation 
with your sti iff, and then be rather spec ific as to the time and place 
of this condemnation action, so we would know what you had in mind ? 

Mr. Davis. Not very Jong; Mr. Straus. 

Mr. Srravs. Well, 1 general terms what would it be, this year, 
possibly ¢ It would hy a Federal court suit, would it 2 

Mr. Davis. Yes; in Montana. 

Mr. Dexnermer. I have had our attorneys in the field and our staff 
people prepare the necessary legal dese ‘riptions and the draft of the 
papers that would be required, so that it would be perhaps just a 
matter of a few weeks until we could go ahead with that procedure. 

Mr. Murray. I do not know, but did you see, Secretary Davis, in 
the manner that you read the Appropriation Committee expression, 
any foreclosure in any way toa declaration of taking were it necessary / 

Mr. Davis. No: there is not any. 

Mr. Murray. I know that has almost always been necessary to solve 
a dilemma like this. I think it must have been done a hundred times 
by the Bureau of Reclamation. 

Mr. Davis. Ordinarily, what you are taking, of course, is a piece 
e ee where there is no doubt of your right to take, and you just 

o ahead and file your declaration of t: king. 

Senator Gotpwater. Mr. Chairman, because this meeting is coming 
to a close, and to give some other expression from a member of the 
committee, I think that the chairman indicates the correct procedure 
to be used, and I am in perfect concurrence with his decision. 

I was reading the testimony of Mr. Wal! of the Crow Tribe, on page 
64 of the hearings of Mare h 2h, 1955, following the establishment of 
the right of the Crow Council to say “Yes” or “No” to this. Te said: 

On the other hand, the Crow Tribe i is now preparing data to establish the 
terms of a fair and equitable proposal based upon adequate consideration, and 
upon such terms and conditions as are commensurate with sound business judg 
ment and practices. 

Mr. Chairman, I have heard the amount here of $5 million having 
been offered, or judged to be a fair amount for 7,000 acres of canyon 
land. I have heard that that has been rejected. In view of the fact 
that Mr. Wall said that they are searching for a fair and equitable 
proposal, and this is certinly a fair and equitable proposal in the Sen- 
ator from Arizona’s opinion, in view of the fact further that they are 
seeking a million dollars a year for 50 years, out of a proposal that 
cannot possibly pay it, I think the chairman has indicated the only 
course that we can take. 
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Mr. Dexnermer. I would like to state there, Senator, that the $5 
million has not been rejected. That was their consultant’s appraised 
valuation. But I do not believe it has ever been an offer to us, nor 
have we rejected it. We have felt, on the other hand, that to reach 
an appraisal we could support and which the Secretary could con 
sider adequate, we would need something more than a one-sided 
appraisal. 

Mr. Murray. They did, however, reject one offer of a million and 
a half in 1951. 

Senator Gotpwater. I used the $5 million, because everyone seems 
to have come with it. 

Mr. Murray. In a sense they have rejected it, when they rejected 
the recommendations of the committee and accepted Mr. Yellowtail’s 
recommendation of a million-dollar-a-vear rental. So in a sense they 
did reject it. 

Mr. Srravus. For your information, Senator Goldwater, the million 
and a half was agreed to by the Office of Indian Affairs at one time. 

Senator Gorpwater. The $50 million overshadows all. That is 
unreasonable even from California. 

The (CHAIRMAN. Before we close, we have some more testimony to 
be put into the record by Mr. Rising. 

Mr. Murray. I wonder, Mr. Dexheimer, if there is anything new 
you could tell us on the Helena Valley unit we have been talking 
to you about for some time. 

The Cyarmman. Before we LO into that, let Mr. Rising complete 
the record here. 


STATEMENT OF E. W. RISING, REPRESENTATIVE OF THE STATE 
WATER CONSERVATION BOARD OF THE STATE OF MONTANA; 
HON. J. HUGO ARONSON, CHAIRMAN, AND GOVERNOR OF THE 
STATE OF MONTANA; THE CHAMBER OF COMMERCE OF BILLINGS, 
MONT.;: AND THE CHAMBER OF COMMERCE OF HARDIN, MONT.— 
Resumed 


Mr. Ristne. Congressman Fjare, not being able to be present, has 
sent a statement which he requests to be placed in the record. 
(The statement is as follows:) 


STATEMENT FOR CONFERENCE RECORD 


I have been informed that the Senate Interior Committee is scheduled to hold 
a conference on Friday, December 9, 1955. This conference, I understand, is 
being held to determine the terms and consideration under which the United 
States Government will settle with the Crow Indian Tribe for the Yellowtail 
Dam site and rights of way. I deeply regret that it will be impossible at this 
time for me to travel to Washington to participate in this conference and there- 
fore request that this statement be made a part of the conference record. The 
site for consideration of the Yellowtail Dam lies in my congressional district and 
thus is of interest to me and the people I represent. 

The Crow Indian Tribe, who own the dam site, are members of my con- 
stituency and look to me as one of their spokesmen in Congress. I am fully 
aware and informed of the extensive negotiations conducted by the Bureau of 
Reclamation and the Crow Tribe which were recently abandoned and resulted 
in failure to reach an agreement. I sincerely trust that the Senate Interior 
Committee and the Reclamation Bureau in this conference will act in good faith 
and not in undue haste, vengeance, or prejudice toward the Crow Tribe. I 
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plead with the committee to decide at an early date on a reasonable and just 
offer of compensation for this tribal property. 
ORVIN B. FJARE, 
Member of Congress, Second District, Montana. 


Mr. Ristne. I also have a memorandum from the Federal Power 
Commission in reference to an application of the Big Horn Canyon 
Irrigation Power Co. on this Yellowtail site. By order of the Power 
Commission under date of November 6, 1955, the Commission con- 
sented to the withdrawal of that application for a permit. I thought 
it would be well, Mr. Chairman, to have that put into the record, 
showing the clearance of the title on that project. 

The Cuatrman,. All right. 


UNITED STATES OF AMERICA 


FEDERAL POWER COM MISSION 


sefore Jerome K. Kuykendall, Chairman; Claude L. Draper, Commissioners : 
Seaborn L. Digby, Frederick Stueck, and William R. Connole. 


IN THE MATTER OF Big HORN CANYON IRRIGATION AND POWER COMPANY 
Project No. 2096 
ORDER PERMITTING WITHDRAWAL OF APPLICATION FOR PRELIMINARY PERMIT 


Big Horn Canyon Irrigation and Power Company, on October 7, 1955, filed 
a request for withdrawal of its application fo ra preliminary permit for Project 
No. 2096, filed on November &, 1951. 

The Commission hereby consents to the withdrawal of the aforesaid applica 
tion for preliminary permit for proposed Project No. 2096. 

$y the Commission. 

LEON M. Fuquay, Secretary. 

Adopted: November 16, 1955. 

Issued: November 18, 1955. 


Mr. Ristna. That is all, Mr. Chairman. 

Mr. LInEwEAver. Just so we can have in the record a description of 
this land, I will ask the reporter to put in the excerpts of page 15 of the 
hearings on March 29, which give the region and description of the 
land. 

(The excerpt is as follows :) 


LAND REQUIRED FOR DAM AND RESERVOIR 


The site selected for the Yellowtail Dam and powerplant is located near the 
northerly end of the Bighorn Canyon. The reservoir area extends upstream 
from the site in a southerly direction and is, for approximately two-thirds of its 
length, within the confines of the canyon. A short distance south of the Wyo- 
ming-Montana State line, the canyon terminates and the reservoir spreads over 
farmlands of the Bighorn River Basin. At the extreme southerly end of the 
reservoir, the town of Kane, Wyo., will require relocation and the grade of the 
Chicago, Burlington & Quincy Railroad will require raising 

One of the major problems of acquiring lands needed for reservoir rights-of 
way relates to lands owned by the Crow Indian Tribe. From the Montana 
Wyoming State line northward for about two-thirds of the distance to the dam 
site, the Bighorn River marks the westerly boundary of the Crow Indian Reserva 
tion. At that point, the boundary of the reservation extends in a westerly direc 
tion so that for the remainder of the distance to the dam site the reservoir area 
and the dam site are on tribal Indian lands 

All other lands required for the reservoir, not within the reservation, are held 
in private ownership or are public domain or State-owned lands 
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The following table shows the distribution of lands required between the 


various classes of holdings: 


Acres 

Tribal Indian lands ee ae ee eee " . 6,997 
Private lands__.__ _- _ s aa aac 
State lands ane - winisinctasewuee’ «tas ee 
Public domain Deak pe Sh dn adaasiciete wicca ae 
Total 4 nates secacanlencs Ey 


The Cuamrman. This next part will be off the record. 

( Discussion off the record. ) 

Mr. Linewraver. I will insert in the record a communication re- 
ceived by Chairman Murray from the chairman of the Crow Tribal 
Council together with the report of the special Indian committee and 
resolution 56 adopted by the Crow Tribe on November 12 referred to 
by Mr. Dexheimer. 


List oF Crow INDIAN TrIBAL COUNCIL MATERIAL ON YELLOWTAIL DAM, MEETING 
NovEMBER 12, 1955, ForRwARDED BY CHAIRMAN WALL TO SENATOR MURRAY 


1. Letter of November 19 from Chairman Wall of tribal council to Senator 
Murray. 

2 Report of dam committee dated October 17 (not acted on by council). 

3. Proposed resolution to carry out recommendations in report for 3-man board 
of engineers to report on value of Yellowtail Dam right-of-way (not acted 
on by council). 

4. Substitute resolution offered by Robert Yellowtail and adopted for injunction 
proceedings in event offer embodied in attached resolution (5) is rejected. 

5. Resolution adopted by tribal council demanding rental of $1 million annually 
for Yellowtail Dam right-of-way with dam and powerplant to become property 
of Crow Tribe after 58 years. 


Pryor, Mont., November 19, 1955. 
Hon. JAMES E. MuRRAY, 
Senate Office Building, Washington, D. C. 

Dear SENATOR MurrAyY: Enclosed you will find copies of both the report of 
the Yellowtail Dam committee and a resolution introduced by Robert Yellowtail 
in which the latter was adopted by the Crow Tribal Council dated November 
12, 1955. 

The Yellowtail Dam Committee, consisting of 15 members, made an excellent 
job in presenting its report, containing 3 resolutions, to the Crow Tribal Council. 
Despite the fact the majority feels that Yellowtail resolution is more bene- 
ficial to the Crow Tribe than the committee’s proposal, in reality the Yellowtail 
resolution is premature, that is, it was not time for such passage of a resolu- 
tion. The committee’s report was still in process and it should be given time 
until a final report is made. However, if it is the will of the Crow Tribe by 
a majority vote then it will be my duty to act accordingly. 

My only comment on the Yellowtail resolution would be that its figures of $1 
million annual payment to the Crow Tribe are not substantiated by an engineer 
background which is an essential step representing the case to any tribunal 
or Congress of the United States. I may be wrong as a common person, but 
it is my honest sentiment Without the engineer’s computation I doubt very 
seriously that the case will be favor of the Crow Indian Tribe. 

You may note that Yellowtail resolution quoted your name and others which 
I do not approve. At least any citizen of United States should and must respect 
the office and title of a United States Senator who was elected by the majority 
vote in the State in which a Senator is being elected to the honorable position. 

May I have your comment on the present action of the Crow Indian Tribe 
through its council proceeding dated November 12, 1955. I fear through this 
action that there is no alternative but to be prepared for a condemnation action 
by the Government of the United States. 

Yours truly, 
WILLIAM A. WALL, 
Chairman, Crow Tribal Council. 


' 
i 
‘ 
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Report OF DAM COMMITTEE OF THE Crow TRIBE, OCTOBER 17, 1955 


The dam committee of the Crow Indian Tribal Council appointed on July 29, 
1955, hereby reports to the Crow Indian Tribal Council and recommends as 
follows, to wit: 

Said committee does hereby recommend that a board of three engineers be 
appointed to determine the value of the interests of the Crow Indian Tribe in 
the Yellowtail Dam and Reservoir site; that such value be determined by said 
board both on the basis of cash value, in event of outright sale and, also, on a 
rental basis by annual payments and their compensation to the Crow Tribe, the 
Crow Tribe, though its negotiating committee, appointed July 29, 1955, to nomi- 
nate Barry Dibble, the engineer for the Crow Tribe, whose compensation expense 
shall be paid by the Crow Tribe; the Bureau of Reclamation to nominate the 
second engineer, whose compensation expense shall be paid by the Bureau of 
Reclamation, and such two engineers jointly to nominate the third engineer 
whose compensation and expense shall be paid one-half by the United States 
and one-half by the Crow Tribe; that the chairman of the Crow Tribal Council, 
after consultation with members of the negotiating committee, appointed July 
29, 1955, be authorized to execute and approve on its behalf the contract or 
contracts providing for the appointment and payment of the compensation and 
expense of the engineer nominated on behalf of the Crow Tribe, and for pay- 
ment of one-half of the third engineer, who was jointly named by the engineer 
appointed on behalf of the Crow Tribe, and the engineer appointed on behalf 
of the Bureau of Reclamation ; that the determination of the value of the interest 
of the Crow Tribe in the Yeilowtail Dam and Reservoir site as agreed to by 
said board of engineers so appointed, shall be available for the information and 
advice of the negotiating committee of the Crow Tribe, and the Bureau of Ree 
lamation of the United States, but that said determination shall not be binding 
upon the Crow Tribe or the United States until the same has been approved by 
the Crow Tribal Council and the Secretary of the Interior, and confirmed by 
Congress; that said board of three engineers shall be asked and directed to sub- 
mit their report as promptly as reasonably feasible after their appointment. 
Said negotiating committee recommends that the following resolution be passed 
and adopted by the Crow Tribe for the purpose of carrying out the foregoing 
recommendations, to wit: 


“PROPOSED RESOLUTION No. 
“(Not adopted) 


“A RESOLUTION OF THE CROW INDIAN TRIBAL COUNCIL PROVIDING FOR A REPRESEN TA- 
TIVE BOARD OF THREE ENGINEERS TO MAKE A REPORT ON THE VALUE OF THE CROW 
TRIBE’S INTEREST IN YELLOWTAIL DAM AND RESERVOIR SITE, AND PROVIDING COM- 
PENSATION FOR MEMBERS OF SAID REPRESENTATIVE BOARD 
“Whereas, on July 29, 1955, the Crow Tribal Council appointed a committee for 

the purpose of negotiating with the representatives of the Bureau of Reclama- 

tion for the Government’s acquisition of a right-of-way for the Yellowtail Dam 
and Reservoir ; and 
“Whereas a valuation of the Crow Tribe's interest in the Yellowtail Dam and 

Reservoir site involves highly technical computations and the exercise of spe- 

cialized training and experience, if any such valuation is to be acceptable to the 

Crow Tribe and to the Congress of the United States ; and 
“Whereas it has been proposed that a representative board of three eminent 

engineers be appointed to make a report on the value of the Crow Tribe's interest 

in the Yellowtail site; the findings and conclusions not to be binding on either 
the Crow Tribe or the United States, but to be advisory only; and 

“Whereas 1 member of said representatiive board of 3 engineers should be 
appointed by the Crow Tribe and 1 member by the Bureau of Reclamation, with 
the 2 so appointed to select the third member: Now, therefore at a meeting of 
the Crow Tribal Council on ...._.......... --, 1955, on motion duly made and 
seconded, it was 

“Resolved, That a board of engineers shall be appointed to determine the value 
of the interest of the Crow Indian Tribe in the Yellowtail Dam and Reservoir 
site; that such value be determined by said board both on the basis of cash 
value, in event of outright sale and also on a rental basis by annual payments 
and their compensation to the Crow Tribe, the Crow Tribe, through its negotiat- 
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ing committee appointed July 29, 1955, to nominate Barry Dibble, its consulting 
engineer whose compensation and expense shall be paid by the Crow Tribe; the 
Bureau of Reclamation to nominate the second engineer whose compensation 
and expese shall be paid by the Bureau of Reclamation; and such two appointed 
engineers jointly to select the third engineer, whose compensation and expense 
shall be paid one-half by the Crow Tribe and one-half by the United States; and 
be it further 

“Resolved, That the chairman of the Crow Tribal Council, after consultation 
with members of the negotiating committee appointed July 29, 1955, is authorized 
to execute or approve on its behalf the contract or contracts providing for the 
appointment and payment of the compensation and expense of the engineer 
nominated on behalf of the Crow Tribe, and for the payment of one-half the 
compensation and expense of the third engineer who is jointly nominated by the 
engineer appointed on behalf of the Crow Tribe and the engineer appointed on 
behalf of the Bureau of Reclamation; and be it further 

“Resolved, That the determination of the value of the Indian interest in the 
Yellowtaiil Dam and Reservoir site, as agreed to by the board of engineers, as 
so appointed, shall be available for the information and advice of the negotiat 
ing committee of the Crow Tribe, and the Bureau of Reclamation of the United 
States, but that the said determination shall not be binding upon the Crow 
Tribe or the United States until the same has been approved by the Crow Tribal 
Council and the Secretary of the Interior, and confirmed by Congress; and be 
it further 

“Resolved, That a copy of this resolution shall be dispatched to the Bureau 
of Reclamation, region 6, Box 2553, Billings, Mont., for the concurrence of that 
Bureau; and that a copy be also dispatched to the area director of the Bureau 
of Indian Affairs, Billings, Mont., and to the Commissioner of Indian Affairs 
Washington, D. C.; and be it further 

“Resolved, That said board of engineers shill be asked and directed to submit 
their report as promptly as reasonably feasible after their appointment; and 
be it further 

“Resolved, That any and all rules and regulations requiring reading or con 
sidering this resolution at more than one meeting of the Crow Tribe be, and the 
same are hereby suspended for the adoption of this resolution and this resolution 
shall become effective upon one reading and passage and adoption.” 

Said committee further hereby recommends that the contract made between the 


Crow Tribe of Indians and Barry Dibble, a consulting engineer, wherein the Cro\ 
Tribe employed Barry Dibble as a consulting engineer, be amended and modified 
as follows, to wit 

That in the subparagraph No. 2 on page 1 of the said contract the figure “S6.00' 
shall be stricken and the figure “$9.00” shall be substituted therefor, thus causing 
the amended subparagraph 2 to read 

“2. expenses of travel of the party of the party of the second part is authorized 
to the extent of first-class railway fare plus pullman. In addition, a flat rate 
of $9.00 per diem will be allowed for living expenses.” 

That subparagraph 4 on page 1 of said contract, the amount of ‘S86,000.00” 
shall be stricken and the amount of “812,000.00” shall be substituted therefor, 
thus causing the amended subparagraph 4 to read: 

‘4. The total charge for services to be rendered and expenses incurred by the 
party of the second part is not to exceed the total sum of $12,000.00.” 

That the following recommendation be adopted to carry out the intent and 


oing recommendations, to wit: 
“PROPOSED RESOLUTION No 


**( Not adopted ) 


\ | LUTION OF THE CROW TRIBAL COUNCIL MODIFYING AND AMENDING CONTRACT 
I—-1—IND—-18790, MADI AND ENTERED INTO BY AND BETWEEN THE CROW TRIBE Ol 
INDIANS, AS PARTY OF THE FIRST PART, AND BARRY DIBBLE, OF REDLANDS, CALIPF., 
\ PARTY OF THE SECOND PARI 


“Whereas contract I-1—ind-18790, between the Crow Tribe of Indians, as party 
of the first part, and Barry Dibble, of Redlands, Calif., as party of the second 
part, approved May 23, 1949, by William Zimmerman, Jr., Assistant Commissioner 
of Indian Affairs, provides for the employment of the sail Barry Dibble as a con 
sulting engineer for the Crow Tribe of Indians, and pursuant to the terms of said 


een + 
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contract, the said Barry Dibble has performed services as a consulting engineer 


for and on behalf of the Crow Tribe; and 

“Whereas the Crow Tribe will continue to need the services of the said Barry 
Dibble as its consulting engineer under and pursuant to the terms of said 
contract ; and 

“Whereas the Crow Tribe deems it necessary to keep said contract in full force 
and effect, and make amendments to said contract as hereinafter set forth: Now, 
therefore, be it hereby 

“Resolved, That contract I-1—ind—18790, between the Crow Tribe of Indians of 
Crow Agency, Mont., and Barry Dibble, of Redlands, Calif., approved May 23, 
1949, by William Zimmerman, Jr., the Assistant Commissioner of Indian Affairs, 
be, and the same is hereby amended and modified in the following manner, to wit 

“That in the subparagraph No. 2 on page 1 of the said contract, the figure 86 
shall be stricken and the figure $9 shall be substituted therefor, thus causing the 
amended subparagraph 2 to read : 

“2. Expenses of travel of the party of the second part is authorized to the 
extent of first-class railway fare plus pullman. In addition, a flat rate of S9 
per diem will be allowed for living expenses.” 

“That in subparagraph 4 on page 1 of said contract, the amount $6,000 shall 
he stricken and the amount $12,000 shall be substituted therefor, thus causing 
the amended subparagraph 4 to read: 

‘4. The total charge for services to be rendered and expenses incurred by 
the party of the second part is not to exceed the total sum of 812.000.’ 

“Be it further resolved, That all rules, regulations, or bylaws preventing the 
adoption of this resolution on first reading be, and the same hereby are, su 
pended and this resolution shall be adopted upon a single reading of the same, 
apd the passage and adoption of the same by the Crow Tribal Council.” 

Said committee further hereby recommends that provision be made for the 
payment of one-half the compensation of the third engineer who shall be st 
lected by the engineer appointed on behalf of the Crow Tribe and the engineer 
appointed on behalf of the Bureau of Reclamation and for the purpose of carry 
ing out said recommendations said committee hereby recommends that the fo 
lowing resolution be adopted, to wit: 


“RESOLUTION NO 


‘A RESOLUTION OF THE CROW INDIAN TRIBAL COUNCIL PROVIDING FO H . 
INTO A CONTRACT FOR THE EMPLOYMENT AND PAYMENT OF A PORTION OI Hk FI 
AND EXPENSES OF A REPRESENTATIVE BOARD OF THREE ENGINEFRS APPOI » 7 
MAKE A REPORT ON THE VALI OF THE CROW TRIBE'S INTERES NY YELLOW 


\ND RESERVOIR SIT! 


“Whereas the Crow Indian Tribal Council adopted a resolution provid 


i representative board of three engineer to mke a report on the value of he 
(‘row Tribe’s interest in the Yellowtail Dam and reservoir site, and 
ompensation for members of said representative board ; and 

‘Whereas 1 member of said representative board of 3% engineers 
appointed by the Crow Tribe, and 1 member thereof t be appointed b hie 
Bureau of Reclamation, with the 2 so appointed to select the third 
said representative board of engineers, and said resolution p id he 
compensation and expense of the third engineer shall be paid one-half b he 


Crow Tribe and ene-half bv the United States: be it 
‘Resolved bu the Crow Indian Tribal Council, That the chairman of e Crow 


Tribal Council, after consultation with the members of the negotiating co t 
tee, appointed July 29, 1955, is hereby authorized to execute or approve on bel f 
of the Crow Tribe, the contract or contracts for the appointment and 7 ment 
of the compensation and expense of the engineer nominated on behalf of the 
Crow Tribe. and for payment of one-ha!l the fees and expenses of the thir« 
engineer who shall be jointly nominated by the engineet pointed behalf 
of the Crow Tribe, and the engineer appointed on behalf of the Burean of Ree! 

mation, provided, that said contract shall provide that the fees and ¢ enses 

said third engineer to be payable by the Crow Tribe shall not exceed th moun 


of S3.000 











118 YELLOWTAIL DAM-——-HARDIN UNIT, MONTANA 


RESOLUTION No. 56 IN RE SUBSTITUTE PROPOSAL, YELLOWTAIL DAM, INJUNC?I0N 
IF NECESSARY (ADOPTED NOVEMBER 12) 


Whereas the report and recommendation of the committee appointed to study 
and make recommendations for the lease, use, or sale of the tribal lands desired 
for the Yellowtail Dam site have been heard ; and 

Whereas the law is: That any agreement to sell, lease, or otherwise dispose 
of the tribal lands for any such purposes, must first meet the approval of a 
majority attending a duly convened Crow Tribal Council ; and 

Whereas after listening to the recommendations of the special committee 
appointed to recommend to the general council, the terms and conditions upon 
which any agreement to lease or sell the tribal lands desired for the dam site 
has been made; and 

Whereas said terms and conditions are entirely unsatisfactory to the majority 
attending this tribal council duly convened this 16th day of September 1955; now, 
therefore, be it 

Resolved by the Crow Tribal Council, That in lieu of the terms and conditions 
submitted by the committee on negotiations, there is herewith submitted another 
resolution embodying the terms and conditions which will better serve and meet 
the hopes and wishes of the Crow Tribe in the current controversy over the 
tribal lands desired for the Yellowtail Dam site and reservoir, and which is 
hereby offered as a substitute for the one presented by the negotiations commit- 
tee; be it further 

Resolved, That if this offer is rejected by the Bureau of Reclamation and the 
Secretary of the Interior proceeds, under the power and force of Government, 
to take and appropriate said tribal lands of the Crow Tribe as urged and threat- 
ened by Senator Murray and others, then, and in that event, the Crow Tribe 
shall immediately employ an attorney of outstanding ability and experience in 
prosecuting Indian suits before the Federal courts and instruct said attorney 
to immediately seek to enjoin the Secretary of the Interior by and through an 
injunction and to restrain him from attempting to carry out the actions here- 
tofore threatened, until all of the issues involved in the current controversy over 
the taking of the tribal lands of the Crow Tribe against their wishes, is heard 
in Federal court before a Federal judge who shall render judgment for or 
against the United States. 


RESOLUTION IN RE AGREEMENT To LEASE TRIBAL LANDS OF THE CROW TRIBE, TO 
THE UNITED STATES, FOR THE LOCATION UPON, AND USE FOR 50 YEARS, FOR THE 
YELLOWTAIL DAM 

(Adopted November 12) 


Whereas it is the desire of the Crow Tribe that it, through the Crow Tribal 
Council, definitely state the terms and conditions upon which the Crow Tribe 
will settle with the United States for the use of Crow tribal lands, by the 
United States, in the construction and operation of the proposed Yellowtail 
Dam project : Now, therefore, be it 

Resolved, That the Crow Tribal Council, in behalf of the Crow Tribe, will 
settle with the United States for the use of Crow tribal lands in this project on 
the following terms and conditions to wit: 

1. There will be no sale or transfer of title to the United States by the Crow 
Tribe of any Crow tribal lands to be used in the construction and operation of 
said project. 

2. The Crow Tribe will enter into a contract with the United States leasing 
such lands to be used as aforesaid, for a period of 50 years, confining the actual 
use of said lands to the following area: From the Big Horn Canyon rim on 
the north side to the Big Horn Canyon rim on the south side, at a point be- 
ginning approximately at the Big Horn irrigation headgate at the mouth of 
the Big Horn Canyon to the south boundary of the Crow Indian Reservation at, 
or near, the Devil’s Canyon confluence with the Big Horn River. 

3. One million dollars annually for the use for a period of 50 years is the 
price the Crow Tribe demands for the lease and use of its lands for this dam. 
From and after this period, title to the dam and all of its appurtenant works 
will and shall vest in the Crow Tribe of Indians. 

4. The payment of the $1 million shall begin with the signing and execution 
of the agreement to lease, and thereafter, on July 1 of each year during the 
term of this lease. Said lease money shall be deposited to the credit of the 
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Crow Tribe of Indians in the United States Treasury, and immediately there- 
after, be disbursed out in per capita payments to every Crow Indian entitled 
to share therein. There will be no use of any portion of this money for any 
administrative purposes whatsoever without the express approval of the Crow 
Tribal Council in a duly convened session. At the end of the 50-year period, 
the Crow Tribe, through its council or anybody created by it to speak for it, 
may do any and all things then expedient; liquidate or sell or otherwise dispose 
of the dam and all of its appurtenances. 

5. No irrigation project will be constructed on the west side of the Big Horn 
River, using the waters impounded in the Yellowtail Dam unless, and until, 
the individual allottees who own the lands that will be irrigable from said 
project are, by express agreement, relieved of any and all obligations now, or 
in the future, to pay any part of the costs of the construction or maintenance 
of gg irrigation project. 

>» Any and all recreation areas or roads to be constructed in the tribal and 
smemtiaee areas will be done only by approval of the Crow Tribal Council. 
The Crow Tribe proposes to protect its wilderness and wildlife areas from 
trespass and destruction and hereby serves notice to everyone concerned that 
it will bring action in the courts if necessary to so do. 

7. The United States at the end of the 50-year period will turn over in 
good and usable condition the entire dam and all of its appurtenances, to the 
Crow Tribe. 

8. These conditions, hereinabove set forth, are the minimum and basic con- 
ditions upon which the Crow Tribe will negotiate with the United States for 
the use of its property. All threats to take same by the power and force of 
Government, to the contrary, notwithstanding. 

And provided further that the Crow Tribe, speaking through its tribal council, 
hereby authorizes its tribal-council chairman, its tribal attorney, and any 
others whom it may designate to so do, to carry this fight of our rights to 
all of the Federal courts, if necessary, to again establish our property rights 
vesting from treaty agreements, commitments, and from the appropriate por- 
tions of the American Constitution, before quitting or giving up hope for 
justice. 

Further be it resolved, That any money expense necessary to properly carry 
out this dictum is hereby authorized from any money in the United States 
Treasury to the credit of the Crow Tribe. 

Approved this 12th day of November, 1955 at Crow Agency, Mont. 


The CnarrmMan. Well, thank you, gentlemen, for having been here 
today. You have been very helpful to us. I want you to know that 
we appreciate your efforts. I will subsequently insert in the record 
my comments on the proceedings here in the form of a letter 


UNITED STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
December 13, 1955. 
Hon. CLARENCE A. DAVIS, 
Under Secretary of the Interior, 
Department of the Interior, 
Washington 25, D. C 

DeEAR Mr. SecreETARY: After a review of the reensintiel of statements made at 
the conference on the Yellowtail Dam construction program on the afternoon of 
December 9, I feel that there should be a clarification of certain phases of the 
discussion from my standpoint as chairman of the Senate Committee on Interior 
and Insular Affairs and as a United States Senator from Montana. 

First, nothing developed at the conference which modifies in any degree the 
position taken in my letter of December 6 to Secretary McKay, which was con- 
curred in by Senator Mansfield and Representative Metcalf. Our observations 
stand. 

Second, I reiterate that the mandate to the Secretary of the Interior in the 
report of the Senate Appropriations Committee is unmistakably clear as to the 
intent of the Congress with respect to fair, just, and adequate compensation for 
the Crow Indian Tribe in connection with right-of-way for Yellowtail Dam, in 
cluding recogintion of the power-site value. The report is equally firm’ with 
respect to the initiation of construction of the dam, since the allotment of $4 mil 
lion for this purpose was an affirmative action subsequently approved by the 
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President in signing the publie-works appropriation bill into law. You are aware, 
of course, that the Bureau of the Budget subsequently approved your Depart- 
ment’s apportionment of funds to start construction by the Bureau of Reclaina- 
tion in this fiscal year. 

Whether or not the condemnation proceedings should include a “declaration of 
taking” and recognition of the power-site value of the right-of-way at the start 
is, of course, the responsibility of the Secretary of the Interior and the Attorney 
General. However, in the light of the Senate Appropriations Committee report 
and other congressional expressions, I reiterate the intent of the Congress is 
crystal clear as to assurances of fair and just compensation for the Crow Indians. 
That the Congress appropriated funds to get construction of Yellowtail Dam under 
way promptly was recognized by your Department’s apportionment of appropri- 
ated funds for fiscal year 1956 and the Budget Bureau’s subsequent action re- 
ferred to in the preceding paragraphs. 

Your attention is called to the comments of Senator Goldwater at the confer- 
ence and to the telegram of Governor Aronson as chairman of the Montana State 
board as to the urgency of getting Yellowtail Dam under construction. 

I reiterate my expression of appreciation of the presence of yourself, Commis- 
sioner Dexheimer, and members of your staff at the conference on December 9. 

Sincerely, 
JAMES E. Murray, Chairman. 


The excerpt from report No. 700 of the Senate Appropriations 
Committee on the public works appropriation bill is as follows: 


MISSOURI RIVER BASIN PROJECT 


Hardin unit (Yellowtail Dam), Montana.—The committee recommends an 
allotment of $4 million for the initiation of construction of the Yellowtail Dam, 
the principal feature of the Hardin unit. The total cost of the unit is approxi- 
mately $95 million. The unit includes a powerplant with an installed capacity 
of 200,000 kilowatts. Of the total estimated cost, approximately $5 million is 
allocated to nonreimbursable functions. 

The Yellowtail Dam and Reservoir will occupy Crow Indian lands and the 
Secretary should proceed, under whatever statutory authority may be available 
to him, immediately to secure the rights-of-way necessary for the dam, reser- 
voir, appurtenances, and associated works. However, it is not the committee’s 
intent that the immediate securing and occupancy of the necessary rights-of-way 
shall operate to deprive the Indians of fair compensation for their lands. The 
committee, therefore, directs the Secretary to negotiate with the Indians on 
the question of compensations. If a satisfactory agreement is reached, the 
committee expects the Secretary to send forward, through the Bureau of the 
udget, a supplemental estimate in the amount of the compensation agreed 

In the event these negotiations fail and it is found that there is no 
by which a judicial determination of the question can be had, the 

v is directed to present to the ap ropriate committees of the Congress 
ation which will assure the Indians a judicial determination of just 


npensation 


The Cuairnman. The committee will now stand in recess. 
(WI ereupon, at +: 5D p. m., the committee recessed subject to eall.) 








